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FAILURE OF THE RECORD IN A CRIMINAL 
CASE TO SHOW THAT DEFENDANT 
WAS ARRAIGNED AND PLEADED NOT 
GUILTY. 





The Supreme Court of Missouri, Divis- 
ion No. 2, has lately held, in a misdemeanor 
case, that failure of the record to show 
that defendant was arraigned and pleaded 
not guilty, does not avoid a verdict of 
guilty, the case being called for trial, de- 
fendants appearing, both sides announcing 
ready, the information being read to the 


jury and the case being entered upon and’ 


defended in the ordinary way, defendants’ 
counsel saying, ‘““No statement at this time 
except we plead not guilty.” State v. O’Kel- 
ley and Fitch, 164 S. W. 


In Missouri decision from the very be- 
ginning has adhered undeviatingly to the 
rule, that a plea is necessary or that, if de- 
fendant refuses to plead a plea of not guilty 
shall be entered, a statute enacted in 1833 
and remaining in its original form as a part 
of the law of Missouri thus requiring. 


That statute reads as follows: ‘When a 
person shall be arraigned upon any indict- 
ment or information, it shall not be neces- 
sary to ask him how he will be tried ; and if 
he deny the charge in any form, or require 
a trial, or if he refuse to plead or answer 
and in all cases when he does not confess 
the charge to be true a plea of not guilty 
shall be entered and the same proceeding 
shall be had, in all respects, as if he had 
formally pleaded not guilty to such indict- 
ment or information.” There is no statutory 
provision saying that an accused must be 
arraigned or that a trial shall not be entered 
on without an arraignment or plea, but this 
section merely implies that arraignment is 
required. The statute evidently was en- 
acted in view of the common law requiring 





arraignment and modifying the course to be 
taken when this is done. We take it, there- 
fore, that the statute should be taken as say- 
ing that an accused must be arraigned, un- 
less he pleads without arraignment, and 
upon being arraigned the prescribed course 
should be followed. 

Reading the statute in this way it remains 
to inquire whether its specific command 
need not be followed, upon the theory that 
it merely requires a technicality, compliance 
with which safeguards no rights of an ac- 
cused. 

Looking at the statute we see “it shall 
not be necessary to ask him how he will be 
tried.” This intimates that the law pro- 
vides for this and he has no choice. Then 
if he refuses to plead or answer a plea of 
not guilty shall be entered. It seems to us 
that here is something to be safeguarded, 
namely, his right to plead or answer spe- 
cially. 

Suppose, for example, an accused desires 
to file a dilatory plea and has not done so 
because he has never been arraigned, by 
what procedure may he do this after a trial 
and verdict without arraignment? Is he 
due to file it before arraignment? If not, 
is it incumbent on him when a trial is en- 
tered on without arraignment to suggest to 
the court that he proposes to file such a plea 
or it shall be deemed waived? 

This gets us away from technicality to 
waiver and entering that field we are con- 
fronted with different principles. For ex- 
ample, a plea of not guilty may waive ar- 
raignment as often has been held, but may 
no plea at all be deemed a waiver of arraign- 
ment? The form of this statute implies 
not. In other words merely to omit to ar- 
raign where a plea is filed, is not fatal, but 
if arraigned defendant must plead. 

Suppose, for example, the record showed 
arraignment and no plea and a trial and a 
verdict, should the mandatory provisions of 
the statute requiring certain things be dis- 
regarded, when defendant might have plead- 
ed guilty or might have pleaded specially ? 
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How may a record showing neither arraign- 
ment nor plea be better than one showing 
arraignment and no plea? 

The opinion by Roy Comissioner and the 
special concurring opinion by Faris, J., of 
the Missouri Supreme Court, are forceful 
appeals against technicality, but in our 
view there is no change in conditions which 
-justifies the overriding of a plain statutory 
provision, Even though this case, as 
standing upon the record it does, should 
be affirmed, there was no occasion for 
the court going beyond what was neces- 
sary to be decided therein, if it has done 
that. It may have been rightly decided on 
the theory that there was at least an in- 
formal plea. Deciding it on this ground 
the judges would not have to take the il- 
logical ground that the technicality could 
be disregarded in all except capital cases. 

Many of the cases—generally modern— 
which inveigh against technicality may not 
have statutes precisely similar to that of 
Missouri, and if it prescribes a mere tech- 
nicality we do not perceive why it may not 
be waived as to greater as well as to lesser 
crimes. The statute makes ro difference in 
the grades of offenses and if our enlighten- 
ed jurisprudence has no use for observance 
in the one case it has none in the other. All 
criminal law has reference to liberty and 
we have regular sessions of our legislatures 
to amend our laws as they see fit. While 
we believe in reform of judicial procedure 
and, with that, the abolition of useless tech- 
nicality, we think the courts are proceeding 
a little too rapidly when they disregard the 
plain requirements of statutes by calling 
them technicalities. When courts under- 
take to disregard legislation, on a plea of 
this kind, it brings into a system a greater 
evil than is the survival of technicalities 
known to the common law but which 


changed conditions make unsuited to our , 
times. There is no surer way to get us into 


a muddle than for courts to be going beyond 
the strict necessities of a case to announce a 
procedure in seeming defiance of a statute. 
Furthermore there is a rule uf stare decisis 
of some force in this country. 





NOTES OF IMPORTANT DECISIONS. 





EVIDENCE—ADMISSIBILITY OF DYING 
DECLARATIONS IN OTHER THAN CAPI- 
TAL CASES.—The Supreme Court of Kansas 
holds that generally and not as confined to 
homicide cases, dying declarations are admis- 
sible in evidence. Thurston v. Fritz, 138 Pac. 


625; Benson, J., dissenting. 


The court says that: “The rule admitting 
and the rule restricting the declaration as in- 
dicated are entirely court made, and when the 
reason for this restriction to cases of homicide 
ceases, if it ever existed, then such restriction 
should likewise cease.” The trouble with this 
is that there appears nothing in any changed 
conditions for the restriction to cease, and 
the court does not attempt to point out the 
particular conditions now existing for making 
this restriction to cease. ‘If it had been argued 
that the reason of the rule for making any 
exception in homicide cases had ceased and, 
therefore, the exception should cease, the 
court would have found an opening for a dec- 
laration against the exception. 

The theory in homicide cases was that the 
slayer had put a witness out of the way and, 
there being the presumption that one in ar- 
ticulo mortis would tell the truth, defendant 
could not object to a dying declaration—the 
necessity for it arising out of defendant’s own 
act. When death has nothing to do with the 
matter in controversy, one’s right of cross-ex- 
amination has not been affected. 

The dissent goes on the theory that any 
change in the rule should be by legislation, a 
very just observation and one that would apply 
equally to homicide cases were it not the fact 
that this is a rule so long recognized that 
legislatures are presumed to take notice of its 
existence. 





APPEAL AND ERROR — MODIFYING 
JUDGMENT BY REDUCING IT BECAUSE 
OF ADMISSION OF ILLEGAL EVIDENCE.— 
New York practice has gone to the extent of 
reducing and affirming a judgment where 
evidence of a speculative character in enforce- 
ment of damages, in a personal injury case, 
was wrongly admitted. Hess v. Methodist 
Book Concern, 146 N. Y. Supp. 143. 


In this case it was said: “The learned court 
erred in admitting over defendant’s objection 
and exception, much evidence of a conjec- 
tural and purely speculative character as to 
the possible future results of plaintiff's in- 
juries and charging the jury that they might 
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award damages for permanent injuries.” It 
therefore directed that judgment be reversed 
and new trial granted unless plaintiff stipu- 
lates to modify the judgment by reducing same 
from $1,750 to $1,000. 


We have seen judgments reduced for pas- 
sion or prejudice or because generally the 
court thought they were too large, but it is 
something new to see the specific evidence 
pointed out and that estimated by the court 
for a reduction in a personal injury suit. 





INSURANCE—ESTOPPEL AGAINST FRA- 
TERNAL COMPANY IN RECEIVENG AS- 
SESSMENTS FROM NON-ELIGIBLE MEM- 
BER.—The Supreme Court of Nebraska holds 
that if one is admitted to membership in a 
fraternal order by misrepresenting his occupa- 
tion the receipt of assessments for years after- 
wards with the knowledge of its officers that 
he is following a prohibited occupation does 
not estop the order from setting up the fact 
of ineligibility. Krecek v. Supreme Lodge of 
Fraternal Union of America, 145 N. W. 859, 
majority opinion. 


The court said: “When the constitution of 
one of these societies provides in unmistak- 
able terms that a person engaged in a cer- 
tain business cannot become a member of the 
society and that the payment by him of any 
dues and assessments thereafter shall not 
have the effect of waiving such forfeiture, the 
society cannot be made liable by estoppel or 
waiver. The rule is well settled that no one 
can gain anything by estoppel or waiver that 
he could not have gained by affirmative action 
or contract.” 


A dissent, which goes purely on the court be- 
ing bound by prior decision, says: “It may 
well be suggested that the association being 
mutual and each policy holder being in a sense 
a partner with all others, their solemn agree- 
ment among themselves that they. shall not 
be liable to contribute to the beneficiary of a 
convict in the penitentiary, or the keeper of a 
public saloon, should be respected and ought 
not to be considered waived by receiving and 
appropriating dues paid by insured, when their 
contract expressly provides that the receipt 
of such dues shall not constitute such waiver.” 

These fraternal societies are composed of 
members who are partners inter sese and the 
officers are but ministerial agents appointed to 
represent them—not represent the association. 
Under this theory notice to them is not no- 
tice to the association, at least so far as their 
ministerial duties are concerned. They have 





no power to contract for the association. They 
are but collectors of assessments under pre- 
scribed rules. An officer of a grand lodge re- 
ceives payments from a subordinate lodge and, 
if he happens to know that some of these pay- 
ments came from unauthorized sources, he has 
no power to do anything about it, and certainly 
any receipt by the collecting officer of a subor- 
dinate lodge should not bind the society. 





ATTACHMENT+—LIABILITY OF AN AM- 
BASSADOR TO WRIT AS NON-RESIDENT.— 
The Supreme Court of Pennsylvania holds: 
“That foreign attachment lies against a non- 
resident whose domicile is within the state 
applies to an ambassador residing at a for- 
eign court.” Raymond v. Leishman, 89 Atl. 
791. The court says: “It is true he acquires 
no new domicile in the country to which he. is 
accredited, but he actually resides and during 
such residence he is not amenable to the pro- 
cess of the courts of that country. * * * 
During his residence abroad he is immune 
from both civil and criminal process in the 
courts of the country to which he is sent, 
and, if he cannot be held in the courts of his 
domicile or where his property may be found, 
‘he is beyond the reach of the process of any 
court to which his creditors may apply to en- 
force their claims. The consequences of such 
a doctrine are a sufficient refutation of its 
soundness.” 


It is argued that “residence” and “domicile” 
are not convertible terms, domicile being de- 
fined to be the place where a man has his 
fixed and permanent home and residence is, 
according to the context and purpose of a 
statute, and under attachment statutes gen- 
erally, a place which casual or temporary ab- 
sence does not destroy. Yet by protracted 
absence so that the ordinary process of a 
court cannot reach one, he may cease to be a 
resident and become subject to attachment. 
That this protracted absence arises under am- 
bassadorial duty would seem not to present 
any exception to the operation of such a rule. 


E contra it is said in Minor on Conflict of 
Laws, section 20, that the legal residence and 
domicile of a foreign minister are in his own 
country, this being a fiction of extraterritori- 
ality. But this does not necessarily govern, 
in attachment statutes which considers absence 
from a place of abode in the state of residence, 
a situation that mere fiction cannot cover. 
In cases of ordinary citizens it has been held 
that a protracted absence of nine months may 
change the residence but not the domicile. 


| Long v. Ryan, 30 Gratt. 718. 
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WHO ARE “DEPENDENTS” WITHIN 
THE MEANING OF THE WORK- 
MEN’S COMPENSATION LAWS. 





Statutory Provisions—For the pur- 
poses of this article the provisions of the 
English Workmen’s Compensation act’ 
and of the Workmen’s Compensation 
statute of Wisconsin? relative to the sub- 
ject under discussion are given here, be- 
cause the terms of these statutes in- 
clude all provisions usually included in 
the statutes on the subject. In consider- 
ing the following discussion reference 
must be had to the provisions of the 
statutes here given. 

The provisions of the English act are 
as follows: “ ‘Dependents’ means such 
of the members of the workman’s family 
as were wholly or in part dependent upon 
the earnings of the wdérkman at the 
time of his death, or would but for the 
incapacity due to the accident have been 
so dependent, and where the workman, 
being the parent or grandparent of an il- 
legitimate child, leaves such a‘child so 
dependent upon his earnings, or, being 
an illegitimate child, leaves a parent or 
grandparent so dependent upon his earn- 
ings, shall include such an illegitimate 
child and parent or grandparent respect- 
ively.” 

““Member of a family’ means wife or 
husband, father, mother, grandfather, 
grandmother, step-father, step-mother, 
son, daughter, grandson, granddaughter, 
step-son, step-daughter, brother, sister, 
half-brother, half-sister.” 

The Wisconsin statute provides: “The 
following shall be conclusively presumed 
to be solely and wholly dependent for 
support upon a deceased employe: 

“A wife upon a husband with whom 
she is living at the time of his death. 

“A husband upon a wife with whom 
he is living at the time of her death. 

“A child or children under the age of 
eighteen years (or over said age, but 


(1) 6 Edw. 7, ch. 58, Sec. 13. 
(2) Laws Wis., 1913, c. 599, Sec. 2394-10. 





physically or mentally incapacitated 
from earning), upon the parent with 
whom he or they are living at the time 
of the death of such parent, there being 
no surviving dependent parent. In case 
there is more than one child thus depend- 
ent, the death benefit shall be divided 
between such dependents fn such pro- 
portion as may be determined by the 
commission after considering the ages 
of such dependents and other facts bear- 
ing on such dependency. 

“In all other cases questions of entire 
or partial dependency shall be determined 
in accordance with the fact, as the fact 
may be at the time of the accident to the 
employe; and in such other cases, if 
there is more than one person wholly de- 
pendent, the death benefit shall be di- 
vided equally among them, and persons 
partially dependent, if any, shall receive 
no part thereof; and if there is more than 
one person partially dependent, the death 
benefit shall be divided among them ac- 
cording to the relative extent of their 
dependency. 

“No person shall be considered a de- 
pendent unless a member of the family 
of the deceased employe, or one who 
bears to him the relation of husband or 
widow, or lineal descendant, or ancestor, 
or brother, or sister. 

“Questions as to who constitutes de- 
pendents and the extent of their depend- 
ency shall be determined as of the date 
of the accident to the employe, and their 
right to any death benefit shall become 
fixed as of such time, irrespective of any 
subsequent change in conditions. * * * 
No person shall be excluded as a depend- 
ent who is a non-resident alien.” 

English View of Who Are Dependents in 
Fact—The early English cases took the 
stand that a person was in fact dependent 
upon another only when he was depend- 
ent for the necessaries of life. In the 
case of Simmons v. White*, Romer L. J.. 


(3) 80 L. T. Rep. 344 (1899), 1 Q. B. 1005, 15 
T. L. Ren 263, 68 L. J. Q. B. 507, 47 Wkly. Rep. 
512, 1 W. C. Cas. 89. 








i) a) 
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said: “I think that the ‘dependents’ who 
are entitled to claim compensation under 
the act must be dependents in the proper 
sense of the word, and not merely per- 
sons who derive a benefit from the earn- 
ings of the deceased. I also think that a 
‘dependent’ must be a person who is de- 
pendent upon the deceased for the ordi- 
nary necessaries of life having regard to 
the class and position of the parties.” 


In the same case, Collins, L. J., said, 
quoting from Senhouse & Emery on the 
Workmen’s Compensation Act: “By 
the expression ‘wholly or in part de- 
pendent’ a wide latitude is given to the 
arbitrator. * * * ‘Dependent’ probably 
means dependent for the ordinary necessi- 
ties of life for a person of that class and 
position in life. Thus the financial and 
social position of the recipient of compen- 
sation would have to be taken into ac- 
count. That which would make one per- 
son dependent upon another would in 
another case merely cause the one to re- 
ceive benefit from the other.” 


This view has since been very material- 
ly changed; it being held that no stan- 
dard of living can be considered. Conse- 
quently the fact that a person may be 
able bodied and well able to make a liv- 
ing for himself and family, so far as 
necessaries are concerned, does not pre- 
vent his being dependent upon another. 


A father claimed compensation for 
the death of his son, on the ground that 
he was partially dependent upon his 
earnings. The County Court Judge held 
that he was not a dependent and was 
not entitled to compensation because he 
was able to maintain himself and _ his 
family in his position of life without the 
assistance of the earnings of his son. On 
appeal, however, this finding was de- 
clared to be erroneous, and it was then 
held that the applicant was entitled to 


compensation.‘ 


(4) Howells v. Vivian, 85 L. T. Rep. 529, 18 
T. L. Rep. 36, 50 Wkly. Rep. 163, 4 W. C. Cas. 
106. 





According to this view, it would haye 
no bearing on the question of the de- 
pendency of the father in such a case, 
that the family, including the father, are 
spending the entire earnings of all the 
members of the family in living far in 
excess of what their means and station 
in life justify. On the other hand, if the 
father was frugal and was training his 
son to be likewise and allowed ‘him to 
save his earnings above the reasonable 
cost of his board and lodging for his own 
account, such a father could recover 
nothing as compensation for the death of 
his son, and rightly so, because he is in 
no sense dependent upon the son’s earn- 
ings. In neither of these instances, it is 
submitted, should the father be cosidered 
a dependent. In the latter instance be- 
cause he is not, in fact, dependent, and in 
the former instance, because he is not de- 
pendent for the necessaries of life. In the 
former instance the father is dependent 
only for luxuries; in the latter instance 
the father is not dependent because he 
does without luxuries. The courts in this 
way put a premium on improvidence and 
extravagance. 


In the case last cited, the County Court 
Judge seems to have adopted the more 
reasonable view. He said: “The facts I 
find as proved were that the applicant is 
an able bodied workingman, earning the 
usual and full wages of a person in his po- 
sition in life, and who has brought up and 
maintained himself and his family upon 
those wages, and at the time of the death 
of his son had no one except himself and 
his wife to maintain. * * * I take it a ‘de- 


| pendent’ or a ‘part dependent’ is a person 


who from some cause is unable to sup- 
port himself and his family without 
assistance from some other souree, and 
on which he may be said then to be de- 
pendent. Now, can I say in this case 
that this able bodied workman, earning 
about one pound thirteen shillings nine 
pence a week, with only himself and wife 
to maintain, is unable to support himself 
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without assistance? I cannot find that 
the applicant was dependent, so I must 
find in fact that he was not dependent 
on his son.” 

It is thought that dependency is some- 
thing more than the receipt of money 
from another which is spent for the bene- 
fit of the recipient. 

It is now very well settled in England, 
however, that no standard of living is to 
be considered in determining the fact of 
dependency.’ In the Davies case, just 
cited, the Lord Chancellor said, in refer- 
ring to this question: “I decline to as- 
sume that the Legislature has contem- 
plated a particular standard—I am not 
quite certain what it means, but I am 
quite certain that no human _ intellect 
would be able to ascertain exactly what 
the standard was, if one had to deal with 
such a question.” 


It might be suggested that this “stan- 
dard of living” could be found in the 
same manner as any fact is found, and 
that generally in finding facts the truth 
is only approximated. Such a fact could 
as easily be found as the fact of what are 
necessaries of life for a wife who is living 
apart from her husband on account of his 
fault. Or it might be found in the same 
manner the negligence of an employe i3 
estimated in comparison with the negli- 
gence of the employer and the damages 
due to an injury to the employe on ac- 
count of the combined negligence of both, 
are reduced in the same proportion that 
the employe’s negligence bears to the 
negligence of the employer. 

The doctrine, as laid down in the 
Davies case, supra, that holds that a 
father is part dependent on the earnings 
of a son who contributes to the support 
of the family which the father is bound 
by law to maintain, seems perfectly 


(5) Main Colliery Co. v. Davies, 80 L. T. Rep. 
674 (1900), A. C. 358, 16 T. L. Rep. 460. 1 W. C. 
Cas. 92; Howells v. Vivian, 85 L. T. Rep. 529, 
18 T. L. Rep. 36, 50 Wkly. Rep. 163, 4 W. C. Cas. 
106: French v. Underwood, 19 T. L. Rep. 416, 
5 W. C. Cas. 119. 





sound. The rule laid down in the same 
case, and which is the present law on 
the subject in England, was stated by 
the Lord Chancellor. He said: “What 
the family was in fact earning, what the 
family was in fact spending, for the pur- 
poses of its maintenance as a family, 
seems to me to be the only thing which 
the County Court Judge could properly 
regard.” 

Woman as Dependent on Husband and 
Children—A woman may be dependent 
on her husband or her children, or on her 
lusband and her children at the same 
time, the question being one of fact. A 
woman who lives with the members of 
her family cannot claim to be dependent 
upon the earnings of her son as distinct 
from the earnings of her husband, al- 
though the earnings of the son have been 
put into a common fund from which the 
family were maintained, but the earnings 
of the son had not been appropriated to 
the benefit of the mother as distinct from 
her husband.*® 

The widow and children of a workman 
have been held to be no less wholly de- 
pendent upon the workman because the 
latter had been enabled through the re- 
ceipt by him, either directly or through 
his wife as his agent, of money from 
wage-earning sons or of money coming 
to him through other channels, to aug- 
ment the fund out of which he has been 
legally bound to maintain, and had main- 
tained, his household.* 

It was held that it is no objection to 
this decision that, if in the father’s life- 
time one of these three wage-earning sons 
had died under circumstances within the 
purview of the Compensation act, the 
father, who was in fact at the time of 
such son’s death receiving help from him 
in the shape of the son’s weekly contri- 


(6) McLean v. Moss Bay Iron, Etc., Co., 100 
L. T. Rep. 871 (1909), 2 K. B. 521, 25 T. L. Rep. 
633. 78 L. J. K. B. 849, 2 Butterworth’s W. C. 
Cas. 282. 

(7) Senior v. 
(1907). 2 K. B. 663, 23 T. L. 
Bb. 056, 9 W. Cc. Cam. 126. 


Fountains, 97 L. T. Rep. 562 
Rep. 634, 76 L. J. -K. 
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bution of his wages, might have success- 
fully put forward ‘a claim for compensa- 
tion under the act as a person in part 
dependent upon his son’s earnings. The 
father in such case being truly dependent, 
in fact, upon his son’s earnings for the 
fulfillment of his legal obligation to 
maintain his family. 


Father, Who Is Employed, and Mother 
as Dependent on Son’s Earnings.—The 
earnings of a father (which were the av- 
erage earnings in his calling in his dis- 
trict), a son and two daughters were put 
in a fund from which the expenses of 
the entire family, including a mother 
and three other children, were paid. The 
son was killed in his employment, and the 
parents applied for compensation. The 
County Court Judge found as a fact that 
the parents were partly dependent upon 
the son’s earnings, which finding was up- 
held by both the Court of Appeal and the 
House of Lords.® 


It was said by the Lord Chancellor 
(Halsbury) in this case: “The sole ques- 
tion before us is whether there was any 
amount of dependency at all giving a 
right to anything. * * * Now as to that 
question I do not think the Legislature 
ever intended that there should be any 
.harp definite line drawn, but that in each 
case the question must turn upon 
whether there is or is not what the Leg- 
islature has described as a condition cof 
dependency as being the test whether or 
mot a person is entitled to any compensa- 
tion hy reason of a death. Now what is 
dependency? The notion that a person 
has a legal obligation upon him to keep 
his whole family when he earns a con- 
siderable part of what is required him- 
self, and when the other members of the 
family only contribute a small part, ap- 
pears to me to account for the Legisla- 
ture having introduced, not only de- 
pendency, but partial dependency. Was 

(8) Main Colliery Co. v. Davies (1900), A. C. 


358, 16 T. L. Rep. 460, 69 L. J. Q. B. 755, 65 J. P. 
20, 1 W. C. Cas. 92. 





there, or was there not partial depend- 
ency in this case—that is to say, was 
there evidence upon which the County 
Court Judge might have come to the con- 
clusion that there was? For my own part, 
I cannot in the least doubt that there was. 
The family were all dependent upon the 
wages. Whose wages? Partly this boy’s 
wages. It was said that this boy was 
under no obligation to support his broth- 
ers and sisters. No one denies that; but 
it appears to be forgotten that the obliga- 
tion is upon the head of the family. He 
is by law bound to support his family, 
and he would be punished by law if he 
did not support them. Therefore the 
burden being upon the father of the 
family, the father of the family in his 
turn obtains from the wages of those 
who are being maintained by him a par- 
tial contribution to the general family 
fund. Why is not the father in the dis- 
charge of that burden partly dependent 
upon the earnings which he receives from 
his children? * * * It appears to me that 
he must be relying or dependent—call it 
what you please—for the funds by which 
he discharges his legal obligation upon 
the funds supplied to him, or partly sup- 
plied to him, by the children who earn 
those funds.” 


Father as Dependent on Son Whom He 
Supports—A boy fourteen years of age, 
whose wages were six shillings eleven 
pence a week, was killed by an accident 
in his employment. His wages were paid 
to the father and helped to maintain the 
family. The father supplemented his 
regular employment by carrying on the 
trade of barber three evenings a week 
and part of Saturday. The boy assisted 
his father in this trade, which services 
were worth six shillings a week. Upon 
application by the father for compensa- 
tion the County Court Judge held that 
he was neither wholly nor partially de- 
pendent upon the son’s earnings, as six 
shillings eleven pence a week was not 
more than enough to maintain the boy 
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On appeal it was held, however, that the 
father was partially dependent upon the 
son’s earnings.”® 

This case was affirmed by the House of 
Lords’® with a variation. It was ‘there 
held that in determining the question of 
dependency of the father, the judge is not 
precluded by law from making a deduc- 
tion in respect of the cost of maintenance, 
nor from taking into account, as against 
the cost of the son’s maintenance, the pe- 
cuniary value, if any, of the services ren- 
dered by the son in the father’s business. 
It was not right to say that the County 
Court Judge must exclude the cost of the 
maintenance of the son, but he is entitled 
to say that the father is not dependent at 
all, because he is not in a position to gain 
anything from the earnings of the son. 

lVife as Dependent on Husband From 
Whom She is Separated—The fact that a 
wife is not living with her husband at 
the time of his death, is of no conse- 
quence, aside from some express statu- 
tory provision to the contrary. The 
question is still one of fact whether she 
is being supported by him. Aside from 
statutory provision, and contrary to the 
earlier English decisions on the question, 
it is now settled that there is no legal 
presumption of the dependency of the 
wife upon her husband, on account of 
the legal obligation of the husband to 
support her." ; 

A husband and wife quarreled at a time 
when he was unemployed. He went to 
another town and secured employment 
and earned regular wages for about three 
weeks, when he was killed by an accident. 
This was about four months after his 
separation from his wife. During this 
time the wife had subsisted on her own 


(9) Hall v. Tamworth Colliery Co., 103 L. T. 


Rep. 782 (1911), 1 K. B. 341, 4 Butterworth’s 
W. C. Cas. 107. 
(10) 105 L. T. Rep. 449 (1911), A. C. 665, 4 


Butterworth’s W. C. Cas. 313. 

(11) New Monckton Collieries v. Keeling, 105 
L. T. Rep. 337 (1911), A. C. 648, 4 Butterworth’s 
W. C. Cas. 332, reversing 1023 L. T. Rep. 622 
(1911), 1 K. B. 250, 4 Butterworth’s W. C. Cas. 
49. 





small casual earnings and occasional small 
contributions from relatives, and for one 
week she was in the workhouse. In her 
testimony she stated that she expected 
her husband back every day to provide a 
home for her. It was held that the wife 
was dependent upon the husband’s earn- 
ings, and entitled to compensation.” 

A woman who was being supported by 
an illegitimate son, and who had been liv- 
ing apart from her husband for fourteen 
years, was held not to be wholly or partly 
dependent upon her husband’s earnings.*® 

Where the husband and wife have 
separated under an agreement to live 
apart, and he contributes nothing to her 
support in accordance with the agree- 
ment, the wife is not a dependent upon 
his earnings. 

Daughter Dependent on Father For 
Whom She Keeps House-—Upon the death 
of her mother, a daughter, who had prev- 
iously been earning wages, remained at 
home to keep house for her father. For 
this she received board, lodging, and 
clothing, but no wages. Her father was 
killed by accident in his employment, 
and she applied for compensation. Held, 
that the daughter was a dependent of her 
father.1* It was here contended that, as 
the daughter was capable of earning 
wages for her support, the proper view 
was that she was in the position of a ser- 
vant entitled to demand wages from her 
father, and therefore was not dependent 
on him, but on her own earnings. But 
the court held that this contention was 
irrelevant, and that the daughter was in 
fact dependent upon the father at the time 
of his death. 

Child Supported By Mother is Not De- 
pendent on Father—A wife voluntarily 
left her husband and soon thereafter gave 


(12) Coulthard v. Consett Iron Co., 93 L. T. 
Rep. 756 (1905), 2 K. B. 869, 22 T. L. Rep. 25, 75 
L. J. K. B. 60, 54 Wkly. Rep. 139, 8 W. C. Cas. 


95. 

(13) Edgar v. Johnston, 6 Sc. Sess. Cas. (5th 
series) 825. 

(14) Moyes v. Dixon, 7 Se. Sess. Cas. (5th 


series) 386, 42 Sc. L. Rep. 319, 12 Se. L. T. 658. 
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birth to a child. She never asked and 
never received any assistance for herself 
or child from her husband, but supported 
both herself and her child by means of 
her earnings as a weaver, and assistance 
from relatives with whom she _ lived. 
About twelve years after the separation 
the husband was killed in his employ- 
ment. It was held that neither the wife 
nor child was dependent on the workman 
at the time of his death.” 

Posthumous Child’ as a Dependent.—A 
posthumous child may be a dependent 
within the meaning of the Compensation 
statutes..° It has been decided by the 
House of Lords that a child en ventra sa 
mere is to be deemed born so far as is 
necessary for the benefit of that child; 
that this rule is not only applicable to 
real estate, but applies to personal 
property as well, and a rule which ought 
to be applied for the benefit of a posthu- 
mous child in dealing with the Compensa- 
tion act.’* 

A workman in Glasgow, Scotland, mar- 
ried and continued to live and support 
his wife there for about three months, 
when, being out of work, he went to 
Dublin, Ireland, and obtained employ- 
ment about two months later. He was 
employed eight days, when he was killed 
by an accident in his employment. From 
the time he left Glasgow until the time 
of his death he did not contribute any- 
thing to the support of his wife, who 
was supported during that time by her 
father. A posthumous child was born to 
the wife about three months after the 
death of its father, the workman. A 
claim for compensation was made on be- 
half of the widow and child. Held, by 
a majority of the Court, that the appli- 


(15) Lindsay v. McGlashen (1908), Se. Sess. 
Cas. 762, 45 Se. L. Rep. 559, 1 Butterworth’s W. 
Cc. Cas. 85. 

(16) Schofield v. Orrell Colliery Co., 100 L. 
T. Rep. 104 (1909), 1 K. B. 178, 25 T. L. Rep. 
106, 78 L. J. K. B. 150, 2 Butterworth’s W. C. 
Cas. 301; Williams v. Ocean Coal Co., 97 L. T. 
Rep. 150 (1907), 2 K. B. 422, 23 T. L. Rep. 684, 
76.L. J. K. B. 1073, 9 W. C. Cas. 44. 

(17) Villar v. Gilbey, 96 L. T. Rep. 511 (1907), 
A. C. 139, 23 T. L. Rep. 392. 





cants were wholly dependent upon the 
earnings of the workman at the time of 
his death.** 

Illegitimate Child as a Dependent.— 
Whether or not an illegitimate child can 
be dependent depends primarily upon the 
provisions of the particular statute, but 
unless there appears a contrary intention 
an illegitimate child may be dependent. 
It has been so held under the English 
Compensation act. 


In the latter part of 1905 one Col- 
clough, a collier employed by the Orrell 


-Colliery Co., secured lodgings from a 


Mrs. Schofield, and shortly afterwards 
began paying court to the latter’s daugh- 
ter. In the latter part of 1907 the girl 
discovered that she was with child, and 
Colclough and she thereupon became en- 
gaged to be married. Mrs. Schofield 
spoke to her daughter about her condition 
in the presence of Colclough. The daugh- 
ter stated that Colclough was the father, 
and Colclough did not deny it, but said 
that Mrs. Schofield need not trouble her- 
self- about her daughter’s condition, as 
he did not intend the child to be a chance 
child, but intended to marry the girl and 
keep her. Colclough asked the girl to 
have the banns published, and gave her 
the necessary money. On November 26, 
1907, the girl gave instructions for the 
publication of the banns, and it was ar- 
ranged that the marriage should take 
place on the Saturday following the last 
publication of the banns, which would be 
December 21, 1907. Colclough asked 
Mrs. Schofield to provide for the wedding 
party, and he requésted an acquaintance 
of his to attend the wedding as his friend. 
The banns were duly published on De- 
cember Ist and 8th. On December 10th 
Colclough was accidentally killed while at 
work in one of the Colliery company’s 
mines. The child was born to the girl 
in March, 1908. Subsequently compensa- 
tion was applied for on behalf of the 
child. Having regard to the definition 


(18) 
‘ 


Queen v. Clarke (1906), 2 Ir. Rep. 135. 
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of “dependents” and “member of a 
family,” as given in the first part of this 
article, the Court of Appeal of England 
held that the child was a dependent, al- 
though illegitimate.’® 


This case was affirmed by the House of 
Lords,”* the Lord Chancellor saying: “As 
far as the language of the statute is con- 
cerned with respect to the question of 
dependency, the real practical matter is 
whether assistance has been given, or 
could reasonably have been expected, 
from the victim of the accident. In this 
case there was such a reasonable antici- 
pation that the child would have been 
maintained or assisted by the father.” 


Husband as Dependent on Illegitimate 
Child of Wife—A man married a woman 
who was the mother of an illegitimate 
child, but of whom the man was not the 
father. The three lived together, and the 
child worked and his earnings were put 
into the common fund out of which the 
family was maintained. The son met 
with a fatal accident and compensation 
was asked for by both the man and wom- 
an. It was held that the man was not 
a “step-father” of the child, and therefore 
did not come within the definition of 
“dependent.’’*? 

Alien as Dependent.—In the absence of 
any statutory prohibition an 
within the definition of, a 


alien is 
dependent. 
although he still resides in a 
country.** 

One Assisting Others May Himself Be 
a Dependent.—The fact that one is lend- 
ing assistance to another does not con- 


foreign 


(19) Schofield v. Orrell Colliery Co., 100 L. 
T. Rep. 104 (1909), 1 K. B. 178, 25 T. L. Rep. 106, 
78 L. J. K. B. 150, 2 Butterworth’s W. C. Cas. 
301. 

(20) 
kL. J. 


100 L. T. Rep. 786, 
K. B. 677. 

(21) McLean v. Moss Bay Iron, Ete., Co., 100 
L. T. Rep. 871 (1909), 2 K. B. 521, 25 T. L. Rep. 
633, 78 L. J. K. B. 849, 2 Butterworth’s W. C. 
Cas. 282. 

(22) Baird & Co. y. Birsztan, 8 Sc. Sess. Cas. 
(5th series) 438, 48 Se. L. Rep. 300; Varesick v. 
British Columbia Copper Co., 12 Br. Col. 286, 1 
Butterworth’s W. C. Cas. 446, 


25 T. L. Rep. 569, 78 





clusively prove that he himself is not a 
dependent. Where it was claimed that a 
father was partly dependent upon the 
earnings of his son only because he sup- 
ported a crippled brother, who lived with 
him, and it was true that the father was 
doing his best to help the brother, the 
court held that that was a circumstance 
to be considered but was not conclusive 
on the question of the father’s partial de- 
pendence.** 

When Husband and Wife Are “Living 
Together.”—A husband and wife are liv- 
ing together when there has been no legal 
separation, and no actual separation, as, 
for instance, where there has been an es- 
trangement, or a separation with the in- 
tention of continuing it permanentlv. The 
length of time the parties are separated 
and the distance intervening between 
them is not necessarily material to the 
solution of the question. The true in- 
tention of the parties is the test by which 
the matter is determined.** In this case 
the court said in part: “It seems quite 
obvious that the Legislature intended by 
the use of the words to include all cases 
where there is no legal or actual sever- 
ance of the marital relation, though there 
may be physical separation of the parties 
by time and distance. ‘The ‘living to- 
gether’ contemplated by the statute, we 
think, was intended to cover cases where 
no break in the marriage relation existed, 
and therefore physical dwelling together 
is not necessary, in order to bring the 
parties within the words ‘living together.’ 
There must be a legal separation or an 
actual separation in the nature of an es- 
trangement, else there is a ‘living together’ 
within the meaning of the statute. * * * 
If the law should receive the construction 
that there must be a physical dwelling 
together in order to satisfy the statute, 
it is plain that the purpose of the law 
would in many cases be defeated, be- 

(23) Leggett v. Borke, 4 Se. Sess. Cas. (5th 
series) 693, 39 Se. L. Rep. 448, 9 Se. L. T. 618. 


(24) Northwestern JIron Co. vy. Industrial 
Commission, Wis., May 31. 1913, 142 N. W. 271. 
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cause in many cases the spouse may be 
absent from home for long intervals, al- 
though there be no break in the marriage 
relation, no estrangement, and no intent 
to separate or sever the existing relation 
or change the relations or obligations 
created by the marriage contract.” 

Whether a husband and wife are liv- 
ing together is, primarily, one of fact. 
When the facts are found or admitted, 
whether or not they show that the hus- 
band and wife are living together, is a 
question of law. 

C. P. Berry. 
St. Louis, Mo. 


(25) Northwestern Iron Vo. v. Industrial 
Commission, Wis., May 31. 1913, 142 N. W. 271. 








CARRIER—BAGGAGE. 





ST. LOUIS, I. M. & S. RY. CO. v. JOSEPHS. 





Supreme Court of Arkansas. Dec. 22, 1913. 





162 S. W. 40. 





Where a passenger tendered boxes of mer- 
chandise to a carrier for transportation as bag- 
gage and the baggageman was informed of the 
contents of the boxes and acecpted and gave 
checks for them as baggage, the carrier was 
liable for their loss, though it was not bound to 
accept and transport them as baggage. 





This suit was instituted by appellee to re- 
cover the value of a lot of merchandise 
checked by him as baggage from Ft. Smith, 
Ark., to Coal Hill, Ark., on June 30, 1910. The 
merchandise was in two boxes which had rope 
handles in each end of the boxes. The depot 
at Coal City was destroyed by fire on the night 
of the receipt of the boxes there, and they 
were lost in that fire. There was no evidence 
as to the origin of the fire. The evidence 
shows that appellee would sometimes ship mer- 
chandise as freight and at other times would 
check the same as baggage. 


Appellee testified that, he bought two tickets 
to Coal Hill and received checks for his boxes; 
that he told the baggagemaster at Ft. Smith 
the boxes contained merchandise and he was 
requested to pay and did pay 50 cents to the 
baggagemaster as charges. He further tesiiiied 
that he did not know it was against the rules 





of the company to ship merchandise in that 
way, and that no one told him not to do so. 
Twe companions substantially corroborated his 
statement, and one of them, who became a 
passenger on the train, testified that he went 
to the agent at Coal Hill shortly after the ar- 
rival of the train and presented the checks 
and asked for the boxes, but the agent told 
him he was busy and directed him to return 
the next day, and refused to deliver them at 
that time. The goods burned that night. 

The evidence on behalf of the appellant was 
to the effect that the boxes were delivered 
at Coal Hill, Ark., at 5:57 p. m., and the 
agent left a few minutes thereafter and no 
one called for them; that the boxes were 
broken open and their contents exposed to 
view; and that express charges would have 
been collected had the boxes been called for. 

The baggagemaster at’ Ft. Smith testified 
that he did not know the contents of the 
boxes, and that he did not collect any excess 
baggage, and that it was very common for 
passengers to ship baggage in boxes. 

The court over the objections of appellant 
charged the jury as follows: 

“No. 1. You are instructed that if you be- 
lieve from the testimony that the plaintiff pre- 
sented to the baggagemaster of the defendant 
railway company two boxes containing his 
goods and chattels for transportation and in- 
formed him of their contents, and that the 
defendant railway company accepted the same 
as baggage and gave its checks for their 
transportation, then defendant railway com- 
pany is responsible for them as baggage. 

“No. 2. You are instructed that if you be- 
lieve from the testimony that upon the ar- 
rival of the baggage at Coal Hill, a station on 
the line of the defendant railway company, 
the plaintiff made demand therefor and was 
refused, and same was destroyed by fire with- 
out negligence on the part of the plaintiff, 
you will find for the plaintiff.” 

At the request of appellant the court charg: 
ed the jury as follows: 

“No. 3. If you find from the evidence that 
the plaintiff was notified that he had no right. 
to ship the merchandise as baggage but that 
he continued to do so, and the merchandise 
sued for was lost while checked as baggage 
while in the depot at Coal Hill, then your 
verdict should be for the defendent.” 

And the court gave of its own motion the 
following instruction: 

“The burden of proof is on the plaintiff to 
make out his case by a preponderance of the 
evidence. A bare preponderance however is 
sufficient.” 





264 CENTRAL LAW JOURNAL 





No. 15 








Appellant requested a peremptory instruc- 
tion numbered 1, directing a verdict which 
was refused, and also an instruction num- 
bered 4, which was refused and which read as 
follows: 


“No. 4. The burden of proof is upon the 
plaintiff in this case to show that the defend- 
ant, when it accepted the merchandise, knew 
that it was merchandise and not baggage, and, 
if the evidence fails to show this by a pre- 
ponderance thereof, then it is your duty to 
return a verdict in favor of the defendant.” 

Appellant asked an instruction numbered 2, 
which was refused, as asked, but was given 
as modified, over appellant’s exceptions to the 
modification: 

“No. 2. If you find from the evidence that 
the plaintiff checked as baggage dry goods 
and other goods for the purpose of saving the 
freight on same, and that said merchandise 
was lost by the depot at Coal Hill being de 
stroyed by fire, then your verdict will be for 
the defendant.” 

The modification consisted in the addition of 
the following words: “Unless you find that de- 
fendant or its agents had knowledge of the fact 
that it checked merchandise as baggage.” 


These were all of the instructions. There 
was a verdict and judgment for appellee, and 
appellant has appealed. 


Thos. B. Pryor, of Ft. Smith, for appellant. 
H. Josephs, pro se. 


SMITH, J. (after stating the facts as 
above). (1) The law as announced in the 
instructions is stated as favorably to appel- 
lant as it could ask. The instructions make 
appellant liable for the goods as baggage in 
the event only that the baggagemaster was 
apprised of the contents of the boxes and ac- 
cepted them as baggage with that knowledge. 
And the second instruction given required the 
finding that the demand therefor was made 
upon the arrival of the boxes at Coal Hill. 

(2) Instruction numbered 4 requested by 
appellant on the burden of proof is covered by 
the one given by the court on its own motion 
on that subject, and the instructions as a 
whole required the jury, before returning a 
verdict in appellee’s favor, to find that the ap- 
pellant’s agents had knowledge that merchan- 
dise had been checked as baggage. The jury 
accepted the appellee’s evidence to that effect. 


“When a passenger presents to the carrier 
for transportation his goods and chattels, and 
makes known what they are, or exposes them 
to view, or packs them in a way to give any 
one concerned good reason to understand and 
know that they are not usually carried as 
. baggage, and demands transportation of them 





as his luggage, and the carrier recelves and 
carries them accordingly, he will be respon- 
sible for them as baggage, notwithstanding he 
was not bound to accept and transport them as 
such.” K. C., Ft. S. & M. R. Co. v. McGahey, 
63 Ark. 344, 38 S. W. 659, 36 L. R. A. 781, 58 
Am. St. Rep. 111; St. L., I. M. & S. Ry. Co. v. 
Miller, 103 Ark. 37, 145 S. W. 889, 39 L. R. A. 
(N. S.) 1634. 
The judgment is affirmed. 


Note.—Notice of Freight Shipped as Baggage. 
—-The instant case while in accord with the great 
current of authority seems inconsistent with one 
of the cases in the same jurisdiction which it 
on. Thus the case of St. L., I. M. & S. Ry. Co. 

Miller, 103 Ark. 37, 145 S. W. 880, 39 L. R. A. 
(N. S.) 634, holds that if the carrier accepted 
the articles to be transported free as baggage, 
when it knew or had notice that such articles 
were freight, it would be liable for their loss as 
a common carrier of freight, saying that had the 
articles not been lost, it could have collected from 
the shipper the regular freight tariff on the 
articles. The case reasons that: “Under the 
present statutes, requiring railroad companies to 
provide printed schedules of tariff charges and to 
keep same posted and prohibiting discriminations 
in rates, a railroad company cannot accept freight 
to be carried as baggage, knowing or having no- 
tice that same was freight and escape liability for 
its loss. A contract of that kind is void and the 
parties to it will be held to the mutual duties 
and obligations of shipper and carrier imposed 
by the statutes.” In the instant case the same 
conclusion is arrived at. sc far as liability for 
loss is concerned, except the court charged the 
jury, it was held, correctely, that if the carrier ac- 
cepted freight as baggage then it was baggage. 

In Southern Ry. Co. v. Dinkins, 139 Ga. 332, 
77 S. E. 147, it was ruled that goods or samples 
carried for use in making sales are not baggage, 
but if a carrier accepts them as baggage with 
knowledge express or implied they are baggage, it 
waives any objection on that ground and its lia- 
bility is the same as that with reference to bag- 
gage in general. The authority to make this 
waiver is in the agent who does the checking and 
his knowledge of the goods or samples being 
what they are “may be implied from a general 
custom of receiving as the baggage of com- 
mercial travelers trunks which are generally 
known to certain sample articles of merchandise 
belonging not to the travelers but to their em- 
ployers.” 

In N. O. & N. E. R. Co. v. Shackelford, 87 
Miss. 610, 40 So. 427, 4 L. R. A. (N. S.) 1035, 
112 Am. St. Rep. 461, the testimony showed that 
the agent knew plaintiff was a drummer and that 
the article checked was a sample case and that 
the railroad had been in the habit of checking 
the sample case as baggage for some two years 
theretofore. It was said that when a passenger 
presents for transportation his goods and chat- 
tels packed in such a way as to give any one 
good reason to understand that they are not us- 
ually carried as baggage and yet the carrier re- 
ceives them as baggage he will be responsible for 
them as baggage, as he was not bound to accept 
them as such. But the court refused to apply to 
such a shipment where a sample case was lost 
the double liability rule under a statute where a 
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trunk as baggage is lost. It was said: “This 
statute was highly penal and was clearly meant 
to apply only to such baggage as in a proper 
sense (1s) personal baggage—articles of wearing 
apparel, etc.—contained in the usual trunk car- 
ried for personal convenience as a receptacle for 
wearing apparel and the like.” 

_In Trimble v. N. Y. C. & H. R. R. Co., 162 N. 
Y. 841, 56 N. E. 532, 48 L. R. A. 115, where a 
drummer paid excess on a sample trunk, where 
it was checked without any representation as to 
its contents, it was said the baggageman had con- 
structive notice of its contents. 

In Illinois C. R. Co. v. Matthews, 114 Ky. 
973, 72 S. W. 302, 60 L. R. A. 846, 102 Am. St. 
Rep. 316, it is said notice in terms of the con- 
tents of a trunk are not required but it is suf- 
ficient if from all the circumstances of the case 
the jury may reasonably infer that carrier’s agent 
knew of its extraordinary contents at the time 
of checking it, but payment of mere excess 
freight is not by itself sufficient to charge the 
agent with notice. 

In Amory v. Wabash R. Co., 130 Mich. 404, 90 
N. W. 22, it was thought knowledge by carrier 
of the contents of certain trunks could be in- 
ferred, where plaintiff, a traveling salesman, had 
for six years been making trips over a railroad 
tour times a year carrying samples of merchan- 
dise in cases differing in style and shape from or- 
dinary trunks and a witness testified that the 
baggageman spoke of plaintiff as a dress man. 

The authority seems one way that when a 
carrier has notice and accepts freight as bag- 
gage it will be held to respond therefor. cS. 








ITEMS OF PROFESSIONAL 
INTEREST. 





RIDDING THE LAW OF ITS TECHNICALI- 
TIES IN ENGLAND—A RECENT DECI- 
SION. 





English legislators and judges have astound- 
ed the more conservative members of the 
American bar by the radical changes made in 
the rules of pleading and practice. 

The Judicature Act makes pleading as sim- 
ple as writing a letter. Thus “John Doe owes 
me fifty dollars.” If John wants to know any 
more about this indebtedness he asks for a 
bill of particulars, otherwise judgment will go 
against him. 

And our good friend, Judge J. D. Lawson, 
on his recent return from England reported 
that most errors of procedure are corrected 
in the Appellate Court. Even in cases where 


the jurisdiction of the lower court is imperfect, 
the higher court corrects the, decree by reis- 
suing it de novo in the higher court. Judge 
Lawson said that such a situation presented 
itself one day while he was sitting with the 
Court of Appeals, when the order of a probate 
court made without jurisdiction was re-entered 





by the Court of Appeals, which had original 
as well as appellate jurisdiction, much to the 
amazement of an American lawyer who had 
raised the point. 


It is of very frequent occurrence for the 
Appellate Court to settle all objections rela- 
tive to the exclusion of evidence at the hear- 
ing on appeal and usually require the produc- 
tion of that evidence in the appeals court in 
order to determine the question whether if it 
had been introduced it could have affected the 
result. 

Moreover, few cases are sent back for a 
second trial, the court in most cases preferring 
to enter a proper judgment on the facts, hav- 
ing before them the evidence already recorded. 

For this reason objections to the admis- 
sion or exclusion of evidence are seldom 
made in HWnglish courts except in the most 
doubtful cases and so rarely are such points 
ever decided by appellate courts in Engiand 
that when a decision is made on rules of 
pleading, evidence or procedure, it attracts 
attention. 

One of such instances occurred recently in 
the case of Marsh v. Darley (1914, 1 K. B. 1) 
upon the hearing of a complaint to change a 
reputed father under the bastardy laws. The 
only evidence, according to the headnote, ad- 
duced in corroboration of that of the com: 
plainant was the evidence of a person who 
deposed that he had been present at the trial 
and conviction of the alleged father of the 
complainant’s child at the assizes, upon an in- 
dictment charging him with having had unlaw- 
ful carnal knowledge of the complainant. It 
was held that evidence of the conviction was 
admissible; that the conviction was sufficiently 
proved; and that this evidence was corrobora- 
tion of the complainant’s evidence in a material 
particular as required by the statute. 

The defendant objected to this evidence on 
the ground that it was res inter alias acta, a 
sumicient objection under the laws of evidence 
of most of the states. The court held, how- 
ever, that having regard to the parties in the 
prosecution and bastardy proceedings, the ob- 
jection was not of a substantial character. 

It was next objected that such evidence was 
not such corroborative evidence as was re- 
quired by the bastardy acts. It was suggested 
by counsel that, inasmuch as the conviction for 
unlawful carnal intercourse could be obtained 
on the evidence of the girl without any cor- 
roboration, such as is required in the Bastardy 
Acts, the conviction ought not to have been re- 
ceived as collateral testimony in the bastardy 
proceedings. 
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This objection seems even stronger than the 
first, but the court held that there was no 
merit in it because it could not be presumed 
that the conviction was obtained on other 
than satisfactory evidence, and that it was suf- 
ficient corroborative evidence to put on the de- 
fendant the burden of disproving the allegation 
in the bastardy indictment. 

The third objection was that the judgment 
of the court in the unlawful carnal intercourse 
prosecution was of record and should be proven 
by the record or a certified copy thereof and 
not vy parol. The court denied the soundness of 
this objection, also, on the ground that the law 
of evidence does not require that a conviction 
for crime shall be proven by the record in this 
kind of a case since in this kind of a proceed- 
ing it was not sought to prove the conviction, 
but merely to give evidence of the conviction 
in support of the complainant’s case. 

Such holdings on the rules of evidence as 
these are calculated to make the American 
lawyer rub his eyes in wonder at the changes 
which have occurred in the law of that coun- 
try from whom we have inherited our cher- 
ished common law principles. 

But it is interesting to note that some of the 
English law journals find it hard to accept the 
decision, at least so far as the last objection 
is concerned. Thus the Solicitors’ Law Journal 
of Feb. 7, 1914, after concurring in the ruling 
on the other objections refuses to accept the 
ruling on the last objection, saying: “We have 
been wholly unable to find any authority in 
support of this proposition. The verdict and 
sentence having been committed to writing, it 
is contrary to principle to allow them to be 
proved by oral evidence, especially in a case 
which may affect the character of the defend- 
ant. We hope that this decision may at some 
time receive further consideration.” 

A. H. R. 








BOOK REVIEWS. 





SINGER ON TRADE-MARKS. 

Mr. B. Singer, of Chicago, issues a book on 
Trade-Mark Laws of the World and Unfair 
Trade, in which he gives the trade-mark stat- 
utes of the countries of the world, giving fre- 
quently instances of decision illustrating the 
practical application of these statutes. It is 
shown in this work what trade-marks may be 
registered and what may not, and what consti- 
tutes forbidden simulation of a trade-mark so 
as 1o constitute unfair trade. 

There is an appendix to the work entitled 
“Requirements” which show the documents 
necessary to be filed in connection with appli- 
cations and where forms of application may be 
obtained. The author states that he has been 





collecting data for this work during twenty-five 
years and the result of his labors is shown in a 
very interesting and useful volume. He well 
says, as emphasizing the importance of this 
work that: “The keen rivalry among nations 
of the world’s markets lends additional import- 
ance to the registry of trade-marks on popular 
and standard classes of merchandise.” 

Many of the countries show that their trade- 
mark laws are of recent origin and others that 
laws have been amended to keep pace with the 
demands of trade. 

The volume is one of several of trade-mark 
and patent publications from Mr. Singer and it 
is gotten up in handsome binding, clear print 
and is issued by Mr. Singer under his own copy- 
right of 1913. 








HUMOR OF THE LAW. 





Senator Tillman was arguing the tariff with 
an opponent. 

“You know I never boast,” the opponent be- 
gan. 

“Never boast? Splendid!” 
man, and he added quietly: 
brag about it.” 


said Senator Till- 
“No wonder you 





In an Iowa court a witness whose memory 
was being tested was taken back to his school 
days, where he said he read McGuffy’s Third 
Reader, in which he said was a piece about “The 
Little Cottage Girl,” of which he recalled some 
of it. 

Q. “Let’s have it,” said the cross-examiner. 

A. “L met a little cottage maid. She was 
eight years old, she said. Her hair was thick 
with many a curl That clustered ‘round her 
head.” 

“Correct,” said the judge. 

And again the cross-examiner was baffled. 


In the good old days “befo’ de wah,” when 
“Kun’h Jedge Bone” was an undisputed czar in 
his country in Western Kentucky, he disposed 
of cases that came up before him with severity 
or clemency, according to their merits in his 
eyes, and’ without regard for law or precedent. 

In one instance two old darkies went to law 
about a certain mule which each accused the 
other of having stolen. Inasmuch as the case 
presented many amusing features, the “Kun’l 
Jedge” enjoyed it the first day as a sort of spe- 
cial performance for his entertainment; but the 
second day he summarily dismissed Court in 
order to go with a hunting party. 

“Now, see heah, you niggers: I’m tired of 
listenin’ to all that nonsense. One or the othah 
of you stole that mule, and it’s mighty plain to 
my mind that evah last one of you have been 
up hear swearing to a pack of lies. Unc. Mose, 
you can keep that mule—you was the last one 
to git him. Unc Joe, you go ‘long up to Big 
House and tell son Bob I said to give you that 
ol black mule outer the pasture. Now evah 
las’ one of you cleah out, an’ if evah I find out 
who stole that mule, I'll punish him yet. Co’t 
‘s dismised til day aftah to-mor’ah—no, bettah 
make it nex’ Monday. We'll be down in the 
bottom three or fo’ days, won’t we, Zack?’’— 
Lippincott’s. 
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Weekly Digest of All the Current Opinions of 
All the State and Territorial Courts of Last 
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1. Bail—Insanity.—A surety on a bail bond, 
conditioned for the appearance in the circuit 
court of accused to answer a criminal charge 
is not released from liability by the insanity 
of accused and his disappearance from the 
state without informing any one of his inten- 
tions.—Commonwealth y. Allen, Ky., 162 S. W. 
116. 

2. Banks and Banking—Check.—A bank, by 
receiving a check from plaintiff, and giving him 
credit therefor on its books as money deposited, 
against. which he could immediately draw, be- 
came a purchaser of the check vested with 
title thereto.—Mudd y. Farmers’ & Merchants’ 
Bank of Hunnewell, Mo., 162 S. W. 314. 

3.——Debtor and Creditor.—A bank need not 


return identical funds deposited subject to 
check, but need return only the equivalent upon 
demand,—Citizens’ State Bank of Petersburg 


v. Worden, Neb., 144 N. W. 1064. 


1. Bills and Notes—Contract.—Where de- 
fendant executed a note to a bank to obtain a 
fund to be used for a particular purpose, which 
fund was deposited in the name of a third per- 
son as trustee, defendant was liable on his note 
though the money was withdrawn and misap- 
propriated by the trustee.—Guthrie v. Farmers’ 
Bank of Nashville, Ga., 80 S. E. 611. 

5. Holder in Due Cause.—A note procured 
by a fraud held not enforceable by a person not 
a holder in due course, though such fraud was 
coupled with negligence of the signer.—Iowa 
City State Bank y. Claypool, Kan., 187 Pac. 949. 

6._——Presentation.—Presentation of a check 
must be made within a reasonable time; such 
time depending on the situation of the parties 
with reference to one another and the bank, 
and on other material facts entering into the 
transaction.—Babcock y. City of Rockyford, 
Colo., 137 Pac. 899. 











7. Cancellation of Instruments—Invalidity.— 
if a deed were void on the ground that the 
grantor was non compos mentis when it was 
executed, a suit to cancel on that ground cannot 
be maintained, since cancellation is unneces- 
sary to the recovery of possession in an action 
at law.—Lewis v. Ashton, Ala., 63 So. 1008. 


8. Laches.—Plaintiffs exchanged land with 
defendants, and upon discovering that they had 
been defrauded, within five months brought an 
action to set aside the exchange. Held that it 
could not be defeated on the ground of laches. 
—Burger v. Boardman, Mo., 162 S. W. 197. 

9. Carriers of Goods—Baggage.—Where mer- 
chandise was tendered by a passenger to a 
earrier for transportation as baggage, and the 
carrier was apprised of the contents of the 
boxes and accepted them as baggage, it would 
be liable for their loss as such.—St. Louis, I. 
M. & S. Ry. Co. v. Josephs, Ark., 162 S. W. 40. 

10. Bill of Lading.—The delivery and ac- 
ceptance of a bill of lading and invoice raises 
a presumption that the party receiving it as- 
sented to its terms.—Ross y. Northrup, King & 
Co., Wis., 144 N. W. 1124. 

11. Consignee.—That one consigning goods 
to himself sold the goods on arrival at des- 
tination at a specified sum per pound did not 
deprive him of a right to recover for a loss of 
goods in transit—Almon y. Chicago & N. W. 
Ry. Co., lowa, 144 N. W. 997. 

12. Carriers of Passengers—Contract.—A 
railroad company in selling a round-trip ticket 
is entitled to make it a condition of passage that 
the trip coupons be not detached from the con- 
tract portion of the ticket.—Missouri, K. & T. 
Ry. Co. of Texas y. Luster, Tex., 162 S. W. 11. 

13. Passenger.—The relation of carrier and 
passenger does not terminate until the passen- 
ger alighted from the train and left the plat- 
form, if the passenger did not unreasonably de- 
lay the alighting.—Ray v. Chicago & N. W. Ry. 
Co., Iowa, 144 N. W. 1018. 

14. Chattel Mortgages—Replevin.—That the 
holder of a chattel mortgage obtains posses- 
sion of the property after default and without 
the mortgagor's consent, or even by force, will 
not entitle the mortgagor to replevy the prop- 
erty.—Geiser Mfg. Co. v. Davis, Ark., 162 S. W. 
59. 














15. Commerce—Taxation.—The permissive 
grant from the United States to telegraph, com- 
panies to use the military and post roads for 
the poles and wires of such companies does not 


. prevent the state from taxing the real and per- 


sonal property belonging to the companies in 
the state, or from imposing a license tax upon 
the right to do a local business within the 
state.—Ferguson vy. McDonald, Fla., 63 So. 915. 

16. Contracts — Consideration.—A vendor's 
oral promise to find a purchaser at an ad- 
vanced price, made at the time of execution of 
the original contract and as part of its induce- 
ment, constituted a sufficient consideration for 
a subsequent written contract embodying the 
oral promise.—Hurless v. Wiley, Kan., 137 Pac. 
981. 


17. Equity.— Whenever equity gives a party 
the right to specifically enforce an executory 
contract of sale, the law gives him the right to 
sue for damages for the breach.—Hamil y. Flow- 
ers, Ala., 63 So. 994, 
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18. Estoppel.—A person seeking to rescind 
a contract cannot accept the benefits of a bene- 
ficial portion and rescind the portion not to nie 
advantage but must 
tract.—Collison v. Ream, Neb., 144 N. W. 1050. 





19. Negligence.—A man cannot relieve him- 
self from the obligation of a written agreement 
by showing that he did not read it when he 
signed it, or did not know what it contained.— 
Ross v. Northrup, King & Co., Wis., 144 N. W. 
1124. 


20. Offer and Acceptance.—Where a con- 
tinuing offer is accepted before withdrawal a 
contract results.—Prior v. Hilton & Dodge Lum- 
ber Co., Ga., 80 S. E. 559. 

21. Corp»rations—Estoppel.—An officer and 
director of a corporation may not enter into an 
opposition business in his own behalf of such a 
nature as to cripple or injure the corporation, 
and if he does so, equity may impound proper- 
ty rights so acquired for the benefit of the cor- 
poration.—Hussong Dyeing Mach. Co. v. Morris, 
N. J., 89 Atl. 249. 

22.——Trust Fund.—The rule that the prop- 
erty of a corporation is a trust fund for the 
payment of its debts merely prohibits distribu- 
tion of its property among its stockholders or 
application to any purpose foreign to its busi- 
ness until its debts are paid.—Wilson v. Baker 
Clothing Co., Idaho, 137 Pac. 896. 

23. Trustees.—Where directors voted to 
buy property from promoter at price in excess 
of that paid by him, the excess to be divided 
between them and the promoter, they acquired 
no rights, and their duty to refund depended 
on such rights as they possessed independent 
of that action, though the stock issued as a 
bonus represented surplus, the amount of capi- 
tal specified in the articles of association hav- 
ing been paid.—Brooker yv. William H. Thomp- 
son Trust Co. Mo., 162 S. W. 187. 

24. Criminal Evidence—Corpus Delicti.—The 
corpus delicti may be established by circum- 
stantial evidence.—Moore y. State, Ga., 80 S. E. 
507. ‘ : 

25. Criminal Law—Accomplice.—The thief is 
not an accomplice of one accused of receiving 
stolen goods.—State v. Cohen, Mo., 162 S. W. 
216. 

26. Former Acquittal.—A ‘former acquittal 
or conviction will not bar a subsequent prose- 
cution if the first trial was collusive.—May vy. 
State, Ark., 162 S. W. 43. 

27. Principals.—All who aid or abet in the 
commission of a misdemeanor are regarded as 
principals.—Deal v. State, Ga., 80 S. E. 587. 

28. Venue.—Where accused was charged 
with stealing a mule in West Virginia and 
bringing him into P. county, Ky., he was prop- 
erly charged with larceny in that county.— 
Hobbs v. Commonwealth, Ky., 162 S. W. 104. 

29. Damages—Fright.—While there can be 
no recovery for fright disconnected from phy- 
sical injury, if plaintiff was in fact injured, 
though slightly, by being swept by a large vol- 
ume of water against a fence, an instruction 
that there could be no recovery for fright or 
mental distress was properly refused.—Southern 
Ry. in Kentucky, v. Owen, Ky., 162 S. W. 110. 

30. Nominal.—The term “nominal dam- 
ages” is purely relative and carried with it no 























rescind the entire con- . 





suggestion of certainty as to amount.—Atlantic 
Coast Line R. Co. v. Stephens, Ga., 80 S. E. 516. 

31. Dedieation—Statutory.—“Dedication” is a 
setting apart of land for the public use, and 
may be either statutory or at common law, the 
distinction being that statutory dedication 
operate as a grant, while common law dedica- 
tion operates by way of estoppel in pais.— 
Poindexter v. Schaffner, Tex., 162 S. W. 22. 

32. Deeds—Delivery.—A warranty deed pro- 
viding that the grantor shall remain in full 
possession and ownership during his lifetime, 
and that the deed shall not be recorded until 
after his death, passes title to the grantee, 
subject to an estate for life in the grantor,— 
Ekblaw v. Nelson, Minn., 144 N. W. 1094. 

33. Practical Construction.—W here the 
meaning of the language of a deed is doubtful, 
reference may be had to the circumstances at- 
tending its execution, the parties’ practical con- 
struction of it, and the previous negotiations.— 
Sandretto v. Wahlsten, Minn., 144 N. W. 1089. 

34. Deseent and Distribution—Possibility of 
Issue.—There is no presumption against the 
possibility of issue.—Morris v. Boyd, Ark., 162 
Ss. W. 69. 

35. Divoree—Mutual Fault.—W here both 
husband and wife were at fault and the wife 
left her husband, but subsequently sought in 
good faith to return, when he refused to receive 
her and made no effort to induce her to return, 
he was not entitled to divorce on the grounds 
of desertion.—Conlin v. Conlin, Iowa, 144 N. W. 
1005. 

36. Practice.—It is no ground for dismiss- 
ing a bill for divorce by a wife that she insti- 
tuted previous suits on the same grounds, but 
failed to prosecute them with effect, dismissing 
her bills—Jordan vy. Jordan, Ala., 63 So. 1024. 

37. Embezzlement — Defined.—Embezzlement 
consists of the fraudulent conversion by accused 
of the property entrusted to his care by another 
and it is not material to show whether demand 
was made, or that the conversion was without 
the consent of the owner.—State v. Moreaux, 
Mo., 162 S. W. 158. 

38. Eminent Domain—Abutting Owners.— 
Property owners abutting a public highway 
owned by the county and subject to the juris- 
diction of county commissioners cannot recov- 
er damages for an improvement of the highway 
or for a change in its grade.—Ettor v. City of 
Tacoma, Wash., 137 Pac. 820. 

39. Equity.—Where land is taken and ap- 
propriated by a railroad company without grant 
or condemnation, whether with or without the 
owner’s knowledge and acquiescence, he may 
maintain a bill in equity for damages, effectual 
by injunction.—Tombigbee Valley R. Co. v. 
Loper, Ala., 63 So. 1006. 

40. Estoppel—Husband and Wife—A deed 
whereby husband and wife bargain, sell, and 
quitclaim land does not merely release her in- 
choate right of dower, and neither the gran- 
tors nor those claiming under them can assert 
that it conveys less than fee simple.—Keady v. 
Martin, Ore., 137 Pac. 856. 

41. Pleadings—In a suit against an admin- 
istrator, evidence of estoppel is admissible un- 
der the general denial by virtue of the statute. 
—McConnell v. American Nat. Bank, Ind., 103 
N. E. 809. 
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42. Evidenece—Res Gestae.—To be admissible 
as res gestae, a contemporaneous declaration 
must directly relate to, and to some extent il- 
lustrate and explain, the occurrence, and must 
be the apparently spontaneous result of the oc- 
currence operating on the perceptive senses 
of the speaker.—Illinois Cent. R. Co. v. Lowery, 
Ala., 63 So. 952. 


43. Execution—Levy.—A judgment debtor 
was not precluded from claiming that there was 
no levy made upon his goods, where, after he 
refused to consent to a levy, the officer desisted 
and finally left without claiming that he had 
levied on the goods.—Hobbs v. Williams, Mo., 
162 S. W. 334. 


44, Levy.—By virtue of execution or at- 
tachment a sheriff acquires a special title or 
property in the goods levied upon, which will 
support detinue, trover, or trespass against one 
who wrongfully disturbs his possession.—Hig- 
don v. Warrant Warehouse Co., Ala., 63 So. 938. 


45. Executors and Administrators—Defini- 
tion.—An “administrator” is a person lawfully 
appointed to manage and settle the estate of a 
deceased person who has left no executor.— 
Dow v. Lillie, N. D., 144 N. W. 1082. 


46. Fixtures—Gas Ranges.—Gas ranges in- 
stalled in housekeeping apartments by the usual 
service gas pipe and stove pipe flue pursuant 
to a conditional contract of sale not filed as re- 
quired by Personal Property Law, § 112, are not 
attached to the building within the act, and a 
purchaser at a foreclosure sale of the premises 
does not acquire any title to the ranges.—Cen- 
tral Union Gas Co. v. Browning, N. Y., 103 N. 
E. 822. 

47.——Third Person.—In analogy to the con- 
verse of the rule that structures erected upon 
another’s land with the owner’s consent contin- 
ues to be personal property, rails and other 
fixtures affixed to a railroad right of way by 
trespass without the landowner’s consent would 
be affixed to the real estate.—Hatton v. Kansas 
City Cc. & S. Ry. Co., Mo., 162 S. W. 227. 


48. Fraud, Statute of—Antenuptial Agree- 
ment.—A parol antenuptial agreement to make 
a settlement in consideration of marriage, be- 
ing within the statute of frauds, marriage alone 
is not such part performance thereof as will 
take it from the operation of the statute.—Wat- 
kins v. Watkins, N. J., 89 Atl. 253. 

49. Homestead—Intention.—The mere inten- 
tion to again resume business in a business 
homestead at an indefinite time in the future, 
dependent upon a contingency which may not 
happen, does not perpetuate the previous home- 
stead character of the property.—McDowell v. 
Northcross, Tex., 162 S. W. 13. 

50. Homicide—Evidence.—Where the _ state 
claimed that accused desired the death of de- 
ceased because of intimacy with decedent’s 
wife, letters written by the wife to defendant 
and found in his suit case when taken posses- 
sion of by the sheriff were admissible.—Millner 
v. State, Tex. 162 S. W. 348. 

51. Responsibility—One cannot be held 
guilty of homicide where he is so afflicted with 
a mental disease that he has so far lost the 
power to choose between right and wrong that 
he cannot resist the killing, though he may 
know right from wrong.—Mizell y. State, Ala., 
63 So. 1000. 











52. Husband and Wife—Alienation of Affec- 
tions.—In a husband’s action for alienation. 
evidence that defendant foreclosed a chattel 
mortgage on plaintiff's property soon after 
eloping with plaintiff's wife was admissible on 
the question of malice—Warnock vy. Moore, 
Kan., 137 Pac. 959. 


53. Consortium.—A husband's right | of 
“consortium” at common law includes the rigb. 
to the services of the wife to be rendered him, 
together with the right to her society and the 
comfort incident thereto, for the wrongful de- 
privation of which the husband may recover.— 
Reeves v. Lutz, Mo., 162 S. W. 280. 


54. Infants—Disaffirmance.—Where infants 
borrow money, and give a mortgage to secure 
the loan, for the purpose of discharging a prior 
mortgage on their land, they cannot disaffirm 
the contract and mortgage without returning 
the money so acquired.—Berry y. Stigall, Mo., 
162 S. W. 126. 


55. Insurance—Agent’s Fault.—Failure of the 
insurer’s agent to comply with instructions to 
attach to the policy a rider, the effect of which 
would have been to cancel the policy, did not 
invalidate it.—Southern States Fire Ins. Co. -v. 
Tabor, Ga., 80 S. E. 536. 


56. Estoppel.—Where a life insurance com- 
pany was informed about June, before in- 
sured’s death in January, 1911, that she was 
in bad health when insured, and did not then 
eancel the policy, it was estopped from after- 
wards denying liability—American Nat. Ins. Co. 
v. Fawcett, Tex., 162 S. W. 10. 


57. Law of State.—An assignment of a pol- 
icy may be required to be according to the 
laws of the state where the assignment is made, 
though the contract be executed in another 
state.—Northwestern Mut. Life Ins. Co. v. 
Adams, Wis., 144 N. W. 1108. 


58. Notice of Vacancy.—Notice that the in- 
sured premises are vacant, or that they have 
become uninhabitable, when communicated to 
the insurer’s local agent having authority to 
issue policies and transact the usual business 
of a recording agent, is notice to the insurer.— 
Schmidt v. Williamsburgh City Fire Ins. Co. of 
Brooklyn, N. Y., Neb., 144 N. W. 1044 

59. Waiver.—If the policy or notes provide 
for forfeiture for nonpayment of premium notes, 
and such provision is not waived, the giving 
of a note does not operate as a payment of the 
premium, but merely postpones the time for 
payment.—Occidental Life Ins Co. vy. Jacobson, 
Ariz., 137 Pac. 869. 

60. Judgment — Counterclaim.—A counter- 
claim, in the strict sense, is not a mere de- 
fense to the main action, but presents a cause 
of action on which an original action may be 
brought, and a defendant may elect whether to 
interpose his demand as a counterclaim or re- 
serve it for a later independent action.—Price 
v. Macomber, Iowa, 144 N. W. 1020. 


61. Default.—A judgment by default may 
be taken in eminent domain proceedings.— 
gvinee..* Gary Connecting Rys. Co., Ind., 103 


62. Libel and Slander—Libel Per Se.—A 
publication stating that a house in which plain- 
tiff resided with his family bore a bad reputa- 
tion with the police had a tendency to subject 
plaintiff to public hatred, contempt, or ridicule, 
and to reflect shame upon him, and to put him 
without the pale of social intercourse, and 
hence was libelous per se. "i atcaee v. Age- 
Herald Pub. Co., Ala., 63 So. 980. 


63. Limitation of Aectionsa—Demand Note.— 
A note payable ... after date,” with inter- 
est payable annually, to draw interest as prin- 
cipal, upon which no demand for payment was 
made for three years after which the maker 
made unqualified pe to pay, held a demand 
note not intended to become due or actionable 




















until after demand for payment, and hence that 
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the statute did not commence to run until de- 
mand.—Baxter v. Beckwith, Colo., 137 Pac 9vt. 

64. Installments.—A debt being payable in 
installments, limitations begin to run against 
an installment when it is due.—Stark Bros. Co. 
v. Gooding, Mo., 162 S. W. 333. 

65. Sureties.—Where sureties, who have 
paid their principal’s debt, jointly sue their co- 
surety for contribution, founding their action 
upon the obligation contained in the surety con- 
tract, they have the same time in which to 
bring suit as a creditor would have had on the 
ee v. Emerson, Ga., 80 S. 
g. 5 

66. Master and Servant—<Assumption of Risk. 
—An employe must appreciate the danger from 
a known defect in order to assume the risks 
thereof, unless the danger be so obvious that 
all persons of ordinary intelligence are pre- 
sumed to understand it.—Mackay Telegraph & 
Cable Co. v. Rowland, Ark., 162 S. W. 64. 

67. Course of Duty.—An employe injured 
while assisting in lifting a hand car to the 
tracks is injured by the “running” of a hand 
car within the meaning of Gen. St. 1906, § 3150, 
making a railroad company liable for injury to 
an employe caused by the negligence or an- 
other employe by the running of a car.—Mc- 
Grady v. Charlotte Harbor & N. Ry Co., Pla., 63 
So. 921. 

68. Last Clear Chance.—The carrier’s ser- 
vants in charge of trains have a right to expect 
a clear track and need not be on the lookout 
for section men; their only duty being to sound 
an alarm if they see a section man in danger.— 
ee A v. Quincy, O. & K. C. Ry. Co., Mo., 162 
° wl 














Respondeat Superior.—An assault and 
battery committed by a forman, which was in- 
timately related to, connected with, and grew 
out of his exercising authority of his employ- 
ment over the employe assaulted, was commit- 
ted while he was acting in the scope of his 
employment, and the employer was liable.— 
Avondale Mills v. Bryant, Ala., 63 So. 932. 


70. Mortgages—Equitable Assignment.—The 
sale of a note secured by a real estate mort- 
gage amounted to an equitable assignment of 
the mortgage.—McConnell v. American Nat. 
Bank, Ind., 103 N. E. 809. 

71. Redemption.—A mortgagee who, while 
the mortgage is subsisting, obtains in any law- 
ful manner the possession may retain possession 
and defend it against the mortgagor or his 
successor, and the mortgagor’s only remedy is 
the equitable suit for redemption.—Faxon vy. 
All Persons, etc., Cal., 137 Pac. 919. 

72. Partition—Easement.—Commissioners in 
partition may create an easement in favor of, 
or impose a servitude on, one or more of the 
allotments, where, in their judgment, it is ne- 
cessary to establish a roadway to accomplish 
an equitable division and enjoyment in severalty 
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of the property.—Long v. Schowe, Ind., 103 N. 
S. 785. 
73. Payment—Voluntary.—Rent voluntarily 


paid under an oil and gas lease, with knowledge 
of all the facts, cannot be recovered, though 
paid under a mistake of law as to the lessor’s 
title —Gaffney v. Stowers, W. Va., 80 S. E. 501. 
74. Voluntary.—Payments made with full 
knowledge of the facts, though in ignorance of 
legal rights, cannot be recovered back in the 
absence of duress, fraud, or deception.—Mc- 
Carty v. Mobley, Ga., 80 S. E. 523. 

75. _ Principal and Agent—Ratification.—A 
principal may avoid a contract, made by his 
agent with a third person so as to work fraud 
upon the principal, as by secretly paying the 
agent a commission for making the’ contract, 
though the third 
contract if the principal chooses to ratify it.— 
Meyer v. John W. Corley Publishing & Promo- 
tion Co., Mo., 162 S. W. 273. 





76. Prinetpal and Surety—Contribution.— 
Sureties who have paid their principal’s debt 


may jointly sue their cosuretyv for contribution, 
where they found their action upon the obliga- 
tion contained in the contract of suretyship.— 
Train v. Emerson, Ga., 80 S. E. 554. 

77. Notice.—Where a railway contractor's 
bond required the railway to give the surety 
immediate notice of any breach, the surety was 
entitled to notice of breaches by subcontract- 





person cannot repudiate the. 





ors.—Astoria Southern Railway Co. v. Pacific 


Surety Co., Ore., 137 Pac.. 857. 


78. Quieting Title—Abutting Owners.—Abut- 
ting owners may sue to quiet title to an ease- 
ment in an alley, and to the fee which they 
hold subject thereto.—Humphrey v. Krutz, 
Wash., 137 Pac. 806. 

79. Sales—Defenses.—Where law books were 
ordered by attorneys and placed on their shelves 
without examination, and installments on the 
price paid for several months, it is no defense, 
in an action for the balance, that the books 
were not examined until part of the price had 
been paid, when they were found unsuited for 
use in the local courts, and that the seller knew 
that defendants desired them for that purpose. 
—Rogers & Heath v. L. D. Powell Co., Ga., 80 
S. E. 550. 

80. Definition.—A “sale” is the transmuta- 
tion of property from one to another in con- 
sideration of some price, and is a transfer of 
property in a thing for a price in money, and is 
the passing of title and possession of any prop- 
erty for money which the buyer pays or prom- 
ises to pay.—Deal v. State, Ga., 80 S. E. 537. 

81. Implied Warranty.—Where a_ certain 
variety of seed is ordered, and the seller fur- 
nishes seed in response to the order, there is an 
implied warranty that it is true to the descrip- 
tion, unless the seller advises the purchaser 
that the sale is made without warranty.—Ross 
v. Northrup, King & Co., Wis., 144 N. W. 1124. 

82. Subject of.—Things not in esse actual 
or potential cannot be the subject of sale, but 
may be the subject of an agreement to sell.— 
Hamil y. Flowers, Ala., 63 So. 994. 

83._—Warranty.—Where the seller expressly 
warranted hay, there was no duty on the part 
of the buyer to inspect it.—Vaupel v. Lamply,. 
Ind., 103 N. E. 796. 

84. Set-Off and Counterclaim—Subsisting 
Cause of Action.—For a claim to be the sub- 
ject-matter of a set-off, it must be a subsisting 
cause of action at the commencement of the 
suit.—Citizens’ State Bank of Petersburg v. 
Worden, Neb., 144 N. W. 1064. 

85. Yrusts—Where defendant, a mortgagee, 
through his wrong acquired title to the mort- 
gaged property and conveyed it to bona fide 
purchasers, he is liable to a personal decree, 
on the theory that he sold the property as a 
trustee ex malaficio.—Rosenau v. Powell, Ala., 
63 So. 1020. 

86. Vendor and Purechaser—More or Less.— 
Where a sale of land was by metes and bveunds 
for a gross amount for the entire tract, and not 











by the acre, the purchaser could not recover 
for a shortage in acreage.—Eborn y. Clark, 
Ala., 63 So. 1018. 

87..—Rescission.—Where a vendor upon the 


breach elects to rescind in toto, 
such election restores the status quo, and en- 
titles each party to a restoration, so that the 
purchaser would be entitled to recover back his 
advance payments.—Waters v. Pearson, Iowa, 
144 N. W. 1026. 

88.—vVendor’s Lien.—Where the vendor of 
land accepts the purchaser's notes in payment, 
but has them made out to another, his vendor’s 
lien is not waived.—Hunter y. Briggs, Ala., 63 
So. 1004. 

89. Waters and Water Courses—New Stream. 
—Where the channel of a stream was changed 
as the result of a freshet, and a new stream 
with well-defined banks and channel had formed 
and existed for several years, defendants could 
not change the same or by constructing a dam 
therein throw the water onto plaintiff's land 
which had not been previously burdened there- 
with.—McGhay v. Woolston, Mo., 162 S. W. 292. 

90. Wills—Husband and Wife.—A husband’s 
written consent that his wife might bequeath 
away from him more than one-half of her prop- 
erty, when freely and fairly executed in strict 
compliance with Gen. St. 1909, § 9811, authoriz- 
ing such consent, held irrevocable.—Chilson v. 
Rogers, Kan., 137 Pac. 936. 

91. Senile Dementia.—‘Senile dementia" 
begins gradually and is progressive in char- 
acter: the principal difficulty in determining 
whether a testator is legally incapacitated 
therefrom being in determining the point at 
which such incapacity arises.—Byrne vy. Fulk- 
erson, Mo., 162 S. W. 171. 
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